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PART ONE: PROCESS

CHAPTER 1: INTRODUCTION
1.1 HOW TO USE THIS MANUAL, GENERAL CONTENTS, CNPS POSITION

According to the U.S. Fish and Wildlife Service (1997), 18.5 million acres of private land were to be covered by
HCP's by September 1997, including both preserve lands and those that will be actively managed for conservation or
developed. As of June 1997, 212 HCPs have been approved and at least 200 more are under preparation. The
justification for the Federal Habitat Conservation Plan (HCP) and California's Natural Community Conservation
Plan (NCCP) arises from:

(2) the position of some in the conservation community that existing mitigation for individual projects based on
requirements of the Federal Endangered Species Act (ESA) and the California Endangered Species Act, as
implemented through the California Environmental Quality Act (CEQA), were sometimes not successful for long
term protection of species, and

(2) adesire from the development community that a method be found that would produce some certainty about where
projects could or could not take place, and that would allow certain projects to move faster through the approval
process.

CNPS s concerned that, as presently implemented, the HCP-NCCP processes can result in ill -considered
mitigation, with insufficient guarantees of success, and with lack of public access to the process. These concerns are
covered in this Manual, together with recommendations on how CNPS might influence and alter the process toward
better project design regarding the protection of species and natura vegetation. Throughout the document,
particularly in Part 2, detailed action that should be considered in CNPS input and reaction to an HCP-NCCP project
have been highlighted.

It should be noted that CNPS supports the concept behind HCP and NCCP, but is extremely
concerned about plant conservation in these plans.

1.2 HABITAT CONSERVATION PLAN (HCP)

An applicant, usually a property owner, works with staff from FWS to develop the plan. The HCP process has
authority from Section 10(a)(1)(B) of the Federal Endangered Species Act. The purpose is to authorize the incidental
take of threatened or endangered species, and does not function to authorize the underlying activities that result in
take. The original 1973 Endangered Species Act (ESA) prohibited take under Section 9 of the Act, wheretakeis
defined as "to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to engagein
such conduct”. Section 10 allows issuance of a permit for "incidental take" that is "incidental to, and not the purpose
of, the carrying out of an otherwise lawful activity." The take permit is provisional upon the requirement that the
activity not "appreciably reduce the likelihood of the survival and recovery of the speciesin thewild." "Take" under
Section 10 of ESA is subject to analysis by Environmental Assessment (EA) or Environmental Impact Statement
(EI'S) through the National Environmental Policy Act (NEPA). Processing steps for the development of a Section 10
permit requiring an EA aregivenin Figur e 1, and those requiring an EIS are givenin Figure 2.

1.3 LOW-EFFECT-HCP

L ow-Effect HCPs can be applied when there are (1) minor or negligible effects on Federally listed, proposed, or
candidate species and their habitats covered under the HCP; (2) minor or negligible effects on other environmental
values or resources. Low-Effect HCPs are categorically exempts from NEPA requirements, which means thereis no
opportunity to review the projects through the E.I.S. process. Processing steps for the Low-Effect HCP are givenin
Figure 3.

CNPS HCP-NCCP Manual 1-1
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Figure 1: Processing Steps for Developing a Section 10 Permit Subject to Analysis by Environmental Assessment
(taken from HCP Handbook)

Figure 1: Typical Processing Steps for Low-effect
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Figure 2: Processing Steps for Developing a Section 10 Permit Subject to Analysis by EIS (from HCP Handbook)

Figure 2: Typical Processing Steps for Section 10(a)(1)(B) Incidental Take
Permit Applications Requiring an EA
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Figure 3: Processing Steps for Developing a Low-Effect HCP (From HCP Handbook)

Figure 3: Typical Processing Steps for Section 10(a)(1)(B)
Incidental Take Permit Applications Requiring an EIS
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1.4 NATURAL COMMUNITY CONSERVATION PLANNING (NCCP)
1.4.1 IN GENERAL

Californiaintroduced a program that can meet the requirements of the Federal HCP program through the Natural
Community Conservation Planning Act (NCCPA) of 1991(see Appendix A). It allows the Department of Fish and
Game to enter into agreements that would allow incidental take of species, and allows both listed and unlisted species
to be considered for “coverage’. The NCCP process allows take of a covered species provided that the species’ future
survival is not jeopardized, and attempts to protect speciesin advance of listing. The stated goal isto "conserve long-
term viable populations of California’s native animal and plant species and their habitats in areas large enough to
ensure their continued existence" while enabling "economic development”. An NCCP can be prepared by alocal,
state or Federal agency independently or in cooperation with other persons or jurisdictions. An NCCP may protect
plants, animals, related ecological communities and their habitats. The NCCP process is open to review under

CEQA and may require an EIR, but there is no standardization of public access in the design of the plan.

The Natural Resources Defense Council (NRDC) (Natural Resources Defense Council. May 1997), in an analysis of
NCCP, states:

"The NCCP differs from the Endangered Species Act in several important respects. For one thing, it is broader in
scope, eschewing the ESA's conservative speci es-by-species, project-by-project approach for an open-ended process
that in theory could encompass hundreds of species and thousands of landowners. And it isintended to avert the
need for last-ditch ESA measures, to preserve declining species before they reach the point of endangerment. Land
developers, conservationists, and municipal officials would meet under the aegis of the California Department of
Fish and Game (DFG) and together develop awildlife reserve for their region—a process wholly unlike that of the
reactive ESA. Unfortunately, where the ESA is rigorous and mandatory, the NCCP is vague and elective, failing
to set even minimal standards for an appropriate reserve design, or, of more immediate concern, to give landowners
sufficient incentive to participate.”

The NCCP legidation does not offer much in the way of guidelines on how a plan should proceed, performance
standards, or even the contents of an NCCP. Senator Tom Hayden (Los Angeles) attempted to develop legidation in
thisregard, but failed. DFG isresponsible for entering into agreements "for the devel opment and implementation of
natural community conservation plans'. The Scientific Review Panel for the gnatcatcher-driven multiple species
conservation plans developed "Conservation Guidelines for Southern California Coastal Sage Scrub” and these are
becoming a de-facto guideline for other NCCP plans. The outlines are broad and unspecified, were intended to be
followed by more detailed local treatments by local government lead agencies. Herein lies amajor problem with the
NCCP process, in that performance and compliance standards are poorly defined for these local agencies.

Once the several documents of an NCCP project are approved, it is subject to "No Surprises' policy in which any
additional lands that might be needed for conservation purposes can only be obtained at the expense of the public, and
only if the owner isawilling participant.

1.4.2 CURRENT NCCP PROJECTSIN SOUTHERN CALIFORNIA

Although the Coastal Sage Scrub Scientific Review Panel had suggested that more regions be used, there are
effectively four major plans covering four counties. Two cover 340,000 acres of coastal Orange County as the
Central Coastal NCCP and the Southern Orange County NCCP, and two cover coastal San Diego County as the
San Diego Multiple Species Conservation Plan (City of San Diego and central coastal area, 580,000 acres) and the
San Diego Multiple Habitat Conservation Plan (northwestern county, 610,000 acres). Another plan, mostly
involving public lands, is being devel oped in the eastern portion of San Diego County, and will develop corridors
between conservation areas of the coastal plans. Within these are a number of sub-area plans, usually constructed
around the urban limits of a city or jurisdiction such as Poway in San Diego County. The quality of these plansis
patchy, and some bear little resemblance to the conservation regquirements that would have been desired by the
Scientific Review Panel. Other management programs related to NCCP and the goals of preserving coastal sage
scrub exist in Los Angeles, Riverside, and San Bernardino counties.

CNPS HCP-NCCP Manual 1-5
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1.4.3 RULE 4(d) ASAPPLIED TO NCCP PROJECTS

When NCCP was first put into operation in Southern California, with the specific reason of conserving Coastal
Sage Scrub habitat for the California gnatcatcher, there wasllittle interest. ASNRDC note in their excellent analysis:

"With the gnatcatcher listing decision pending in Washington, the NCCP's pilot program was directed at Southern
California's beleaguered coastal sage scrub. In San Diego County, agreements were signed to integrate two large-
scale planning areas, one in the county's northwest quadrant and one in the southwest, into the program. In Orange
County, three planning areas were founded, each concentrating on the holdings of amgjor player; in Riverside
County, a multi-species conservation plan was contemplated. Y et the NCCP's flaws were evident. Within each
planning area, relatively few acres were actually "enrolled"—only 14 to 15 percent overall (with a much higher
percentage in Orange County, whose participating developers held greater stakes). Predictably, many of the
enrollments that were made had more to do with economic expediency than biological significance. With so few of
the essential parties at the table, planning a scientifically sound reserve was, in some cases, impracticable. All the
while, development on unenrolled lands continued unabated. In Orange and San Diego counties alone over 7,600
acres of coastal sage scrub were razed during the program'sinaugural years, hardly amark off the preceding period,
with most of the clearing done below 300 meters, where the gnatcatcher usually nests. A bill to amend the
California Environmental Quality Act (CEQA), then circulating around the legislature, would have required
developers to submit a detailed Environmental Impact Report prior to modifying any unenrolled scrub land. But
this proposal satisfied no one. Devel opers argued that the NCCP rendered any additional measures superfluous;
conservationists perceived that the CEQA, for al its procedural requirements, was aweak substitute for the
substantive restrictions of the ESA.[24] Without a strong incentive to bring devel opers to the table, the NCCP
was doomed to fall.....

..... On March 30, 1993, over ayear and a half after it proposed adding the gnatcatcher to the endangered species
list, the Service released its final decision, designating the bird a threatened species instead. Ordinarily, threatened
species are entitled to essentially the same protections that Congress prescribed for endangered species. In the
gnatcatcher's case, however, a"special Rule" was proposed, deviating from practice to accommodate California's
NCCP and its more "holistic" approach to conservation. Had the gnatcatcher been deemed endangered, the Service
would have had far less discretion.

The specia Rule 4(d) modified the ESA's requirementsin several significant ways. Firgt, it expanded the bounds of
the "incidental take" exemption, from one targeted at individual development projects to one broad enough to cover
all the acres, jurisdictions, and landholders implicated in an NCCP plan. Since no plan could be implemented—no
habitat freed for development—without its final approval, the Service had with this one stroke established itself
within the planning process, taking up a supervisory position alongside the California Department of Fish and
Game. Second, the Service retained the ESA's prohibition against take for developers who elected not to participate
in the process; the separate costs of applying directly to the agency for a permit, it was hoped, would persuade
landowners and jurisdictions to sign themselves up. Finally, the Service withdrew itself from the business of
issuing permits during the interim period, while plans were in the works; it effectively delegated that task to the
municipalities by pre-approving an undeclared amount of "incidental take" consistent with NCCP guidelines,
reserving for itself akind of veto power over individual projects.

There were reasons to believe that this unexpected special Rule diluted the uncompromising language of the
Endangered Species Act. Under the ESA's permitting process, commercia considerations intrude only in cases of
economic hardship; under the NCCP, commercia interests take a principal role in plan design. Under the ESA, the
Service negotiates the terms of every exemption; under the NCCP, it must rely for the most part on the good faith
of municipalities, which, unfortunately, are more exposed to local economic pressures. And while, under the ESA,
developers seeking a permit must adhere to defined standards—minimizing impacts on habitat and guaranteeing
funds for conservation—under the NCCP, their responsibilities are often unclear." (Natural Resources Defense
Council. May 1997)

1.5 THE NCEAS-AIBS STUDY TO IDENTIFY PROBLEMSWITH THE HCP PROCESS
The National Center for Ecological Analysis and Synthesis, and the American Institute of Biological Sciences
jointly issued a 1999 report “Using Science in Habitat Conservation Plans’. In an analysis of 208 HCPs

involving the take of 73 listed species, it was clear that scientific data on the current status of a covered species
was frequently absent, that mitigation methods lacked sufficient scientific underpinning, and that half of the plans

CNPS HCP-NCCP Manual 1-6
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lacked a clearly outlined monitoring program. Only 56% of plans attempted to quantify species ‘take’, and aonly
25% assessed the impacts of the allowable ‘take’. Analysis of the speciesindicates that, at the time of the HCP,
74% were in decline, 21% were stable and only 5% were improving. Analysis of the habitat for each species
shows that 63% was in decline, 37% was stable, and none was improving at the time of the HCP.

CNPS HCP-NCCP Manual 1-7
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CHAPTER 2: SUMMARY OF FEDERAL HCP HANDBOOK
2.1 INTRODUCTION

The HCP Handbook was prepared to aid U.S. Fish and Wildlife Service (FWS) staff understand and implement the
process. It was published in 1996, and is available from FWS Regional and Field offices. While it is recommended
that CNPS members concerned with an HCP read the latest edition of the whole Handbook, the main points are
summarized below.

2.2 SUMMARY OF CONTENTS

The Handbook covers the relationship between ESA and Incidental take Permits, and includes an overview of FWS
responsibilities, the development of an HCP through coordination, treatment of unlisted species, environmental
analysis and documentation, application requirements and processing procedures, issuance criteriafor incidental take
permits, and a definitions section.

2.2.1 LEGAL BASISFOR INCIDENTAL TAKE

The Handbook establishes the legal framework, and notes the difference between incidental take in the HCP process
(Sec 10 (a)(1)(B) of ESA) to take for other purposes (Sec 10 (8)(1)(A) of ESA). HCP's are only concerned with take
under Sec 10 (a)(2)(B). Sec. 10(a)(2)(A) requires that the take permit only be issued after the applicant has submitted
a"conservation plan” that specifies likely impacts and proposed mitigations. Statutory criteriafor the issuance of a
permit are defined in Sec 10 (a)(2)(B). FWS regulations for Section 10 implementation were published in the
Federal Register on 9/30/85 (50 CFR 39681-39691). The actual actions within the plan that govern both species
take and the mitigation for that take are the Implementation Agreement, a crucial document that defines what will
and will not be acceptable action within the Plan.

Pertinent Federal Code (Section 10 of ESA) regarding the HCP process in included as an Appendix B to this
document.

2.2.2 CONGRESSIONAL INTENT

An HCPisdescribed as a"creative partnership" with the intent, according to the 97th Congress, of reducing conflicts
over listed species. An HCP may also address and include candidate, proposed and non-listed species. The Handbook
states that this ensures that the terms of an HCP will not change with subsequent species listings, provided they
were “covered”. (Thisistheintent of “No Surprises’ language that will be discussed below.)

2.23WHEN ISA PERMIT NEEDED?

The Section 10(a)(1)(B) HCP process will start when speciestakeis likely for a non-Federal activity or project. If
the project or activity receives Federa funding, requires a Federal permit or is aFederal activity or action, incidental
take can be authorized after Section 7 consultation with FWS. The HCP itself, while prepared under the Section 10
process, is later reviewed under a Section 7 consultation. An activity to be considered for Section 10 must be
lawful. Safe Harbors agreements are covered under Section 10(a)(1)(A) of ESA and therefore do not trigger an HCP
(see Chapter 13). The FWS may suggest actions to the developer that would avoid both take and the need for an
HCP. Section 10 has economic as well as species-conservation considerations.

2.2.4 PHASES OF THE PROCESS AND COMMENT PERIODS

Section 10 involves the development phase, the processing phase and the post-issuance phase. The development
phase under Section 10 has FW'S help the applicant compl ete the application process, which consists of the HCP
plus the proper forms, fees (currently $25), adraft NEPA document if needed, and an Implementing Agreement.
During this phase the public may be involved if there is an EIS being prepared, as NEPA alows for input on
scoping al of the issues to be addressed in the EIS. Section 10 requires FWS to publish a notice in the Federal
Register of any application for an Incidental Take Permit. Public scoping does not usualy take place if the FWS
utilizes an EA rather than an EIS, as will typically happen when a Low-effect HCP is being prepared. In the
processing phase the HCP is reviewed, is announced in the Federal Register, and the NEPA analysisis open for
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public review and comment. In some HCPs the HCP and NEPA analysis are combined in a single document. As of
March 1999, FWS was intending to increase public comment to 60 days for most HCPs, including those devel oped
by FWS, as part of a“5 Point Plan”, except for Low Effect HCP's which would remain at 30 days (Federal Register
March 9, 1999). Regional and multi-species HCPs would have 90 day comment periods, increased from 45 day
periods. In most cases the comment periods start after the posting in the Federal Register. The project undergoes a
Section 7 consultation, and when the HCP is declared to be statutorily complete, a permit isissued. The post-
issuance phase is the implementation of the HCP and the associated monitoring and funding programs. The issuance
of the permit is noted in the Federal Register.

2.2.5 NEPA REVIEW.

The NEPA review may cover some of the same ground as the HCP regarding the evaluation of impacts to species,
but also introduces an evaluation of other environmental factors. NEPA may not be used where there is a categorical
exclusion, but isusualy in the form of an EA or an EIS. An EA is used when impacts are unclear and need further
study, and will result in either an EIS or aFinding of No Significant Impact (FONS!).

2.2.6 SECTION 7 CONSULTATION

The take permit developed under Section 10 is reviewed to validate that the take "is not likely to jeopardize the
continued existence of any endangered species or threatened species or result in the destruction or adverse
modification" of critical habitat. Section 7 looks at some factors not considered under Section 10, such asindirect
effects, effects on Federally listed plants, and effects on critical habitat.

2.2.7 PROCESSING TIMES AND PUBLIC REVIEW

The processing time between the receipt of a permit application and the issuance of a permit should be no longer
than 12 months for an HCP with an EIS, less than 4-6 months for an HCP with an EA, and less than 3 montha

L ow-effect HCP. The language in the HCP Handbook implies that these are regarded as the upper limits of alowable
processing time. It is clear that independent field validation or peer review of the Section 10 take and mitigation
elements might be very difficult with these time constraints, although they are improved from those of 1998.
Comment period durations under NEPA are described in Section 2.2.4 above. Note that there is no requirement for
public input to the HCP document itself, to the Implementation Agreement, or to the negotiations that precede the
final definition of the project. As of March 1999, FWS' 5 Point Plan was proposing to increase public comment
period to 60 days on all but Low Effect HCPs.

2.2.8 LOW-EFFECT HCPS AND RELATIONSHIP TO MULTIPLE SPECIES
CONSERVATION PLANS

FWS notes that it will not allow a potential multiple species conservation plan to be broken into a series of chained
L ow-effect HCP's. The Handbook appears to promote the use of an multiple species conservation plan to obtain
greater flexibility, spread costs and impacts, reduce decision making, and produce long term assurance for developers.

229 THE FWSHCP HANDBOOK'S"HELPFUL HINTS" TO FWS BIOLOGISTS.

Chapter 1, Part G of the FWS HCP Handbook provides “hints’ to biologists. Biologists are advised to be “flexible
and creative”. Biologists are encouraged but not mandated to have HCP's contribute to recovery, and should review
recovery plans. When recovery plans are not available, contact team members and other species experts. Biologists
should understand all associated legal requirements, and notify the applicant in writing if the project is deficient.
They should try to get other speciesto be included by the applicant, citing “No Surprises’ and protection from
impacts of future listings, and all the issues should be on the table at the outset. They should make sure that
mitigation and monitoring plans will work. Coordination between field offices and Service Regional Officesis
considered important and should be consistent. All Section 7 considerations should be introduced at the outset of the
process. The biologist must make sure that the project is consistent with any other laws, such as the California
Coastal Act.
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2.2.10 GOALS AND OBJECTIVES

In the Five Point Plan of 1999, FWS stated “In the future, every HCP will include specific biological goals and
measurable objectives..... the Services will work with the applicant to derive the biological goals and objectives by
examining the applicant's proposed action and the overall conservation needs of the covered species and/or its
habitat.” Goals are the rationale behind the minimization and mitigation strategies.Goals can vary greatly in thier
complexity and may take the form of an adaptive management strategy or a series of incremental stepsto be taken
within an agreed upon range of management adjustments. The biological goals and objectives may be either habitat
or species based. More complex multispecies and/or regional HCPs may need an integration of habitat and species-
specific goals and objectives.

2.2.11 INDEPENDENCE OF SECTION 10 PERMITTING AND SECTION 7 CONSULTATION

The Handbook notes the possible bias of having the same people do both consultations, and therefore recommends
that different staff be used, or if that is not possible, that there is independent review of the Section 7 findings.

2.2.12 SUGGESTIONS FOR STEERING COMMITTEES.

Steering committees consist of a group of persons who represent affected interestsin a broad
scale HCP, but they are not required by law and are not required by FWS. They advisethe
applicant, and do not advise the Service. HCP developers may object to “outside” interests, but Service biologists are
told to suggest that a devel oper make some contact with outside experts. Committees may advise on the species
coverage, geographical scale, mitigation, and public disclosure. The Handbook suggests that steering committee
meetings be open to the public, "to allow people ... to monitor progress and generally feel they are part of the
process.”

2.2.13 1999 REVISIONS TO HANDBOOK - (5-POINT POLICY GUIDANCE)

In response to criticism of the HCP process, particularly regarding lack of consistency between plans, FWS and
NMFS published in the Federal Register (March 9, 1999, v.64, no. 45, p. 11485-11490) a draft addendum to the
HCP Handbook.

Changes include mandatory statement of the specific biological goals and objectives of the plan, athough these are
to be determined on the basis of the relative impact of the HCP and will vary from plan to plan. The operating
conservation plan and the associated implementation agreement will include “ measurable actions that, when
implemented, are anticipated to meet the biological objectives.”

The second point in the 5-point plan stresses the use of adaptive management, stressing that it is not in conflict with
‘no surprises’ policy or “assurances’ to landowners. To accomplish this, a number of variations and possibilities for
land management would be built into the HCP' s implementation agreement. The 5-point plan gives an example that
betrays the weakness of an attempt to reconcile ‘no surprises’ and ‘ adaptive management’ in the Natomas HCP,
north of Sacramento. While stating that adaptive management built into that HCP would allow modification of
habitat set-asides to maximize the protection of giant garter snake, the document fails to mention an lawsuit brought
against FWS on the basis that the Natomas HCP was allowing ‘take’ of the snake while it had actualy failed to
produce sufficient set-aside to mitigate the ‘take’ . The developers had their assurances, while the snake’ s future not
only had no assurances, but no space into which adaptive management would apply. It is clear that balance between
assurances and adaptive management can be reached provided that property owners are not given their assurances prior
to determining the range and amount of adaptability need for the plan to function.

The third of the 5 points calls for a higher degree of monitoring, both for compliance and for biological success. No
standards are given, but awelcome suggestion is the formation of oversight committees for regional HCPs. Funding
has to be “adequate”, and the degree of monitoring can vary from a single report for alow-effect HCP to a program
that could last many years.

The fourth point discusses permit duration that should be determined by the type of project, ranging from the time
needed to build a housing tract to the time needed to complete atimber harvest rotation.

CNPS HCP-NCCP Manual 2-3



JUNE 1999 SECOND PUBLIC DISTRIBUTION

The last point encourages public participation by lengthening the NEPA review period, but does not allow public
input into the design phase of an HCP, which remains a negotiation between the landowner and FWS. FWS
promises more public input only in the design of regional HCPs.
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CHAPTER 3: NCCP GUIDELINES (APPROVED BY DFG ON 22/1/98)

These guidelines are given in their entirety, as posted on the CERES server at
http://ceres.ca.gov/CRA/NCCP/doc.htm.  Section numbering has been changed to conform to this Manual.

3.1 INTRODUCTION

A. What isan NCCP? A Natural Community Conservation Plan (NCCP or "plan") isaplan for the conservation of
natural communities that takes an ecosystem approach and encourages cooperation between private and government
interests. The plan identifies and provides for the regional or areawide protection and perpetuation of plants, animals,
and their habitats, while allowing compatible land use and economic activity. An NCCP seeks to anticipate and
prevent the controversies caused by species' listings by focusing on the long-term stability of natural communities.

B. Lega Authority. NCCPs are authorized by the NCCP Act of 1991, codified as Chapter 10 of Division 3 of the
Cdlifornia Fish and Game Code ( 2800 et. seg.). Approved NCCPs provide the basis for issuance of state
authorizations for the take of species specifically identified in the plan, whether or not a speciesislisted as threatened
or endangered, and may provide the basis for issuance of federal endangered species permits.

An NCCP will be approved by the Department for implementation upon meeting the statutory standards for natural
community conservation (Fish and Game Code 2820 et. seq.) and other applicable laws and regulations. Itis
important to note that the NCCP process must ensure consistency with the federal and state Endangered Species
Acts.

C. Purpose of the Guidelines. These guidelines, adopted pursuant to 2825 of the Fish and Game Code for the general
application of the NCCP Act, are designed to help planners provide for regional protection and perpetuation of
biological diversity, meet NCCP regulatory requirements and to allow for flexibility in plan development. Further
guidelines may be adopted in the future for the application of the NCCP Act to specific ecosystems or regions of the
State.

3.2 CHARACTERISTICS OF AN NCCP

An NCCP is defined by the following characteristics and these combined characteristics may distinguish an NCCP
from other types of conservation planning efforts.

A. Scope. The scope of the plan isregional or areawide (Fish and Game Code 2805). Within the planning region,
effective NCCP "subregional planning units® may be delineated to reflect both biological and administrative
boundaries. An NCCP is based on a scientific and procedural framework that can effectively address cumulative
impact concerns and integrate them with multi-jurisdictional or subregional planning efforts.

B. Ecosystem Conservation. The plan promotes wildlife diversity through conservation of habitat on an ecosystem
level. "Wildlife" means and includes all wild animals, birds, plants, fish, amphibians, and related ecological
communities, including the habitat upon which wildlife depend for their continued viability (Fish and Game Code
711.2).

C. Science. The plan provides a conservation strategy that is based on recognized principles of conservation biology,
aswell as the best available scientific information about species and habitats.

D. Coordination. The plan promotes coordination and cooperation among public agencies, landowners, other private
interests, and members of the public, and includes a mechanism by which private interests can participate in the
planning process.

E. Economic Activity. The plan allows compatible economic activity including resource utilization and
development.
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3.3 COMPONENTS OF AN NCCP.
A. Planning Agreement

1. The Department of Fish and Game (Department) may enter into agreements with any person for the purpose of
preparing and implementing an NCCP. A planning agreement identifies the scope of the plan to be prepared and
the participating parties. More specificaly, the planning agreement:

a. shall be entered into by, and binding upon, al parties, including, but not limited to, the department, other
participating federal, state, or local agencies, and participating private landowners;

b. shall identify those natural communities, and the endangered, threatened, proposed, candidate, or other species
known, or reasonably expected to be found in those communities, which will be the focus of the plan;

¢. should establish a process for the identification of target species, which may include listed species, and which
shall collectively serve asindicators of the natural communities which are the focus of the plan;

d. shall establish a process for the collection of data, information, and independent input necessary to meet
scientifically sound principles for the conservation of species coveragein the plan;

e. shall establish a process for public participation throughout plan development and review;

f. should establish an interim process (during plan devel opment) for project review, by wherein projects which
potentially conflict with goals of the plan are discussed with the Department prior to formal processing by the
jurisdiction.

g. shall provide that draft documents associated with a natural community conservation plan shall be available
for public review and comment for at least 45 days prior to adoption. The review period specified in this
paragraph may run concurrent with the review period provided for the California Environmental Quality Act
(CEQA) document associated with the natural community conservation plan, however, nothing in this paragraph
limits the discretion of acity or county to revise any draft documents at a public hearing.

2. The Department may & so enter into a Memorandum of Understanding (MOU) with the appropriate federal and
state agencies to set up ajoint program by which state and federal participation in the development and
implementation of one or more NCCPs may be coordinated. Pursuant to 2095 of the Fish and Game Code, the
Department encourages consistent and compatible findings between state and federal agencies on biological
opinions.

B. Planning Document.

The plan should be tailored to meet the resource needs of a particular region or subregion. The plan must specify a
strategy for achieving the required objectives of natural community conservation and compatible land use and
economic activity. The strategy might include such techniques as reserve assembly or watershed management.
Planning considerations and key plan elements should include, but are not limited to, the following:

1. Planning Considerations

a. Research. Take into account, and coordinate with, ongoing scientific research that will be helpful in future
management adaptations.

b. Agricultural Land Protection. Consider the impact of the plan on the use of existing agricultura lands and on
conversion of agricultural land to non-agricultural purposes. The conservation value of the types of agriculture
in the plan area should be recognized in the plan. NCCPs should distinguish between areas that are intended to
remain in agriculture in perpetuity, areas expected to be converted to urban development, and areas to be restored
to anatural state when current commitments have expired. An NCCP may be developed in connection with, or
toaid in, an agricultural program created under Article 3.5 of Chapter 1.5 of the Fish and Game Code.
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¢. Aquatic Ecosystem Responsihilities. Consider methods by which the Department's responsibilities under
Chapter 6 of Division 2 of the Fish and Game Code (1600 et. seq.) can be integrated with future NCCP
planning processes and with the responsibilities of various federal agencies for regulation of waterways and
wetlands.

2. Key Plan Elements

a. Scope. Describe the natural communities and geographic area of the plan. Also identify the conservation goals
for the plan area.

b. Covered Species. Identify those species to be conserved and managed within the plan area and may therefore
be authorized for taking pursuant to Section 2835 and summarize how the ecological needs of those species are
met by the plan.

c. Anticipated Activities. Describe the activities or categories of activities anticipated to be authorized by plan
participants, which will result in the taking of species pursuant to Section 2835 within the plan area. Activities
shall be described in sufficient detail to allow the department to evaluate the impact of such activities on the
ecosystems, natural communities, and species identified in the plan. The combined effect of these activities must
not negate the conservation benefits of the plan for any covered species.

d. Principles of Conservation Biology. Delineate the scientifically sound principles of conservation biology used
in formulating those provisions of the plan to protect, restore, or enhance the ecosystems, natural communities
and habitat types within the plan area. Demonstrate accepted principles of conservation biology for species
covered have been used in formulating the plan.

e. Conservation Strategy

+ Conservation Measures. | dentify those actions to be undertaken to protect, restore or enhance the natural
communities within the plan area.

+ Compatible Uses. Identify appropriate activities, and any restrictions on activities, within the conserved areas.
+ Schedule. Set forth a schedule for the implementation of conservation measures.

+ Measurable Goals. Set forth objective, measurable goals to ensure that the conservation measures identified in
the plan are carried out in accordance with the schedule and goals set forth in the plan.

f. Monitoring. The plan must include a monitoring program that provides periodic evaluations of monitoring
results and other new information to be used to:

+ evaluate compliance with plan implementation mechanisms;

+ evaluate biological performance of the plan; and

+ determine whether management objectives remain appropriate and whether new or different techniques could
be utilized to better achieve management goals.

0. Adaptive Management. Each plan will develop a management plan which will provide for adaptive
management. The plan will provide for the implementation of an adaptive management program which
establishes aflexible, iterative approach to long-term management of natural communities, habitat types, and
species within the plan area. Management will be refined and improved over time based upon the results of
ongoing monitoring activities and other relevant information. Elements of a management plan subject to
adaptive management may include, but are not limited to, habitat management and enhancement, fire
management, management of human impacts, and exotic species control.

h. Funding. Set forth an adequate funding source or sources to ensure that the conservation actions identified in
the plan are carried out in accordance with the schedule and goals set forth in the plan.

i. Assurances. An NCCP may include, in both the plan and in a separate implementing agreement, assurances
that provide for the long-term reconciliation of new land development in the planning area and the conservation
and protection of endangered species. Departmental assurances will be determined for individual plans according
to the level of conservation each plan affords. If warranted, the Department will provide its assurance that the
NCCP provides measures sufficient to conserve the species addressed in the plan and that no further land
dedications, land use restrictions, water use commitments, or financial compensation will be required by the
Department of plan participants, except in defined extraordinary circumstances.
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C. Implementation Agreement.

NCCP participants commit to implementing the NCCP by preparing and signing an Implementation Agreement.
The Implementation Agreement:

« defines the obligations of the signatories and other parties;

« provides legaly binding and enforceable assurances that the plan will be implemented and adequately funded; and
sprovides a process for amendment of the plan.

The Implementation Agreement may provide that a separate management plan or plans will be adopted in the future
or at periodic intervals provided that the management plan(s) meets criteria set forth in the NCCP. Where
appropriate, the Department may require additional memoranda of understanding that the Department believes would
assist in the implementation of the plan.

D. Take Authorization

1. Section 2835. Section 2835 of the Fish and Game Code allows the Department to authorize incidental take in
an NCCP. Take may be authorized for any identified species whose conservation and management is provided for
in the plan, whether or not the speciesislisted as threatened or endangered under the federa or state Endangered
Species Acts.

a. ldentified speciesthat are not listed shall be treated asiif listed pursuant to the California Endangered Species
Act (CESA) either by addressing the species themselves or by addressing species whose habitat and survival needs
are demonstrably similar to those of the identified species.

b. Within the area subject to the plan, should demonstrate that it contributes to the recovery of listed species
authorized for take.

2. Section 2081 Compliance. To ensure compliance with CESA, authorization for taking of speciesidentified in
the plan shall also meet the following conditions required by 2081(b) of the Fish and Game Code:

a. Thetaking isincidental to an otherwise lawful activity.

b. The impacts of the authorized take shall be minimized and fully mitigated. Impacts of taking include all
impacts on the identified species that result from any act that would cause the proposed taking.

+ The measures required to meet this obligation shall be roughly proportional in extent to the impact of the
authorized taking on the species.

+ Where various measures are available to meet this obligation, the measures required shall maintain the
applicant's objectives to the greatest extent possible.

+ All required measures shall be capable of successful implementation.

c. The authorization is consistent with any regul ations adopted pursuant to Sections 2112 and 2114 of the Fish
and Game Code (Recovery Strategies).

d. The applicant shall ensure adequate funding to implement the measures required and for monitoring with, and
effectiveness of, those measures.

E. Environmental Documentation.

NCCPs shall provide for appropriate compliance with CEQA as required by 2825(b) of the Fish and Game Code and,
to the extent applicable, with the National Environmental Policy Act (NEPA). The CEQA document for the plan
shall include a specific mitigation and implementation monitoring program, consistent with the requirements of
Division 13 (commencing with Section 21000) of the Public Resources Code. Ordinarily, the Department will act as
a CEQA responsible agency for the purpose of approving an NCCP. In certain circumstances, the Department may
act asa CEQA lead agency. In either case, CEQA review of NCCPs must be coordinated with the Department.
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3.4 RELATIONSHIP TO OTHER GUIDELINES

A. Coastal Sage Scrub Guidelines. The Department has previoudly adopted both process guidelines and conservation
guidelines for the Southern California Coastal Sage Scrub (CSS) NCCP pilot project. Those guidelines remain in
effect. NCCPs within the CSS planning region, that incorporate CSS habitat, will comply with those guidelines.

B. Further Guidelines. Further guidelines may be adopted in the future for specific plans being devel oped under the
NCCP Act or for the application of the NCCP Act to specific ecosystems or regions of the state. Such guidelines
will be consistent with these general guidelines. Such guidelines will be circul ated for appropriate public review
before their adoption by the Department.

3.5 ADOPTION AND EFFECTIVE DATE

These guidelines are adopted by the Department of Fish and Game this 22nd day of January, 1998. These guidelines
are effective immediately and apply to all NCCPs hereafter approved by the Department.
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CHAPTER 4: THE ROLE OF ESA AND CESA IN HCP-NCCP PROCESS
4.1 FUNDAMENTAL WEAKNESS OF HCP-NCCP IN SPECIES PROTECTION

ESA hasacritical role in the HCP-NCCP process, asit really provides the only "stick” to bring landownersto the
table, who are then offered a"carrot” in terms of the one-time settlement of endangered species issues for their lands
following participation. To quote NRDC on thisissue [Natural Resources Defense Council. May 1997]:

"The NCCP, standing aone, provides no protection for ecosystems or species; it merely authorizes a
collaborative, voluntary process to provide some protection through agreements among regulatory agencies,
landowners, and local governments. To bring devel opers to the table, a strong incentive is indispensable; recent
attempts by legislators to weaken the Federal Endangered Species Act threaten to weaken the NCCP. For example,
in the last Congress, even the so-called "moderate” reform proposal (H.R. 2375) would have diluted the Act with
cost-benefit language that might well have kept the gnatcatcher, with its penchant for pricey real estate, off the
threatened species list. And without the listing, the NCCP would have continued to languish. During the
program's first two years, landowners enrolled little of their property and land "conversions' continued unabated;
took the gnatcatcher listing in 1993 to turn matters around. One cannot overemphasize that without the
Endangered Species Act and the supervisory authority of the Fish and Wildlife Service, the NCCP would surely
fail."

t

Without HCPs and NCCPs there still remains some species and habitat protection through
ESA and CESA, but without ESA and CESA it isunlikely that there would be an NCCP or
HCP process.

The land use changes developed in an HCP or NCCP cannot violate other laws. Devel opers have maintained that
HCPs and NCCPs provide sufficient protection of species and that other laws can be set aside or modified. There
have been suggestions to change the California Environmental Quality Act, the Federal Water Pollution Control
Act, and the Migratory Bird Treaty Act.

CNPS should strongly resist any attempt to weaken existing environmental laws on the basis
that there is sufficient protection in the HCP-NCCP process. The process is guided by those
laws, and would be weakened or even useless without them.

4.2 LEGAL DECISIONS ON SPECIES PROTECTION UNDER ESA THAT SHOULD LIMIT
ACTIONS UNDER AN HCP

Scale of Plan and Precision of Defined Mitigation and Actions

In recent comment on the proposed HCP for the Bay-Delta Program (known as CALFED) , Earthjustice Legal
Defense Fund (ELDF) notes that the protection and restoration of threatened and endangered speciesisa"highest
priority" of ESA (Tennessee Valley Authority v. Hill , 437 U.S. 153, 194 (1978)), and agency implementation
must be based on the "best scientific and commercial data available." 16 U.S.C. 88 1533(b)(1)(A), 1536(c)(1).
Reviewing courts do not assume the agency implementation of adequate science, but insist that agencies "set forth
clearly the grounds" on which they acted.(Northern Spotted Owl v. Hodel , 716 F.Supp. 479, 482 (W.D.Wash.
1989); (Fund for Animalsv. Babbitt, 903 F.Supp. 96, 105 (D.D.C. 1995).

Thus any incidental take permit issued under Section 10 of ESA must show that the requisite conservation plan
specifies:

* "the impact which will likely result from such taking," and

« "steps the applicant will take to minimize and mitigate such impacts, and the funding that will be available to
implement such steps”, and

* "what alternative actions to such taking the applicant considered and the reasons why such alternatives are not being
utilized", and

« " such other measures that the Secretary may require as being necessary or appropriate for purposes of the plan”. 16
U.S.C. 8 1539(a)(2)(A)
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An HCP cannot be approved unless the;

« "the taking will be incidental", and

« "the applicant will, to the maximum extent practicable, minimize and mitigate the impacts of such takings', and
* "the applicant will ensure that adequate funding of the plan will be provided”, and

« "the taking will not appreciably reduce the likelihood of the survival and recovery of the speciesin thewild", and
« any additional measures required by the Secretary "will be met". 16 U.S.C. § 1539(a)(2)(B); 50 C.F.R. §
17.22(b)(1)

Designation of Critical Habitat

In the case of the southwestern willow flycatcher (Empidonax traillii extimus ), Southwest Center for Biodiversity
required FWSto define critical habitat. In the notice of Designation of Critical Habitat (50 CFR Part 17 RIN 1018-
AB97), the intersection of the areas of critical habitat and the conservation areas of the San Diego MSCP was
discussed, but it was noted that the designation process was rushed and that more critical habitat might be defined
later.

In the case of coastal California gnatcatcher, 9th Circuit overturned alower court's failure to designate critical habitat
for the bird. This has been one of the most important routes by which lands have been conserved within four large
NCCP projectsin southern California, and has provided the mechanism for the conservation of aplant community at
aregional spatial scale.

In 1998 and 1999 numerous suits were filed against FWS regarding critical habitat designation. In reaction, FWS
published a Notice of Intent To Clarify the Role of Critical Habitat in Endangered Species Conservation (Federal
Register, June 14, 1999 (Volume 64, No. 113, Page 31871-31874). FWS main point is that the process of
designation is costly in FWS resources, quoting from a 1995 National Research Council research committee finding
that “...because of public concern over economic consequences, the designation of critical habitat is often
controversial and arduous, delaying or preventing the protection it was intended to afford” (National Research
Committee 1995). FWS also claims that protection afforded a species that has designated critical habitat through the
adverse modification standard is equivalent to the jeopardy standard for species without designated habitat. To
simplify but not eliminate the designation process, FWS is suggesting that “ multi species/geographic species
groupings to reduce or eliminate administrative redundancy should be more common”. CNPS notes with some
dismay that this approach was used in the Plum Creek Timber HCP, which "covered" 285 species over 68,000
hectares, but split the species into only nine "habitat types" for which there was no scientific agreement concerning
validity. Of particular concern to CNPS is that critical habitat for animals will drive the process in multiple species
HCPs, with plant species habitat requirements being forced into unconfortable fits with those designed forthe
animals.

4.3 SIX SUPREME COURT DECISIONS ON REGULATORY TAKINGS

The regulatory protection of land and limitation of land use for conservation purposes is considered a regulatory
'taking', and the amount of allowable 'taking' is defined in several Supreme Court decisions. Noss and others (1997)
consider the following cases. In Keystone Bituminous Coal Association v. De Benedictis 480 U.S. 470 (1987), the
court ruled that land use regulation that restricts use is allowable provided some economic use of the land is possible,
and the 'taking' advances a legitimate state interest. However alimit on the amount of ‘taking' was set in First
Evangelical Lutheran Church of Glendale v. City of Los Angeles 482 U.S. 304 (1987), in which the church was
awarded damages for 'takings that went too far. In the case of Nollan v. California Coastal Commission 483 U.S.
825 (1987), the court rules that a nexus must exist between arequired mitigation and the impacts of the project. In
Lucas v. South Carolina Coastal Commission 112 S. Ct. 2886 (1992), the court rules that if regulation removes

all possibilities of economic or productive use of the land, then the 'taking' is excessive, unlessit took place under a
state mandated nuisance law. Unfortunately, in combination with the Keystone Bituminous Coal Association
decision, the court has not defined the level of economic return that would allow or prevent ‘taking'. In Dolan v. City
of Tigard (1994) the findingsin the Nollan case were better defined as to the degree of connection needed to establish
a nexus between mitigation and project impact. This may require a'taking' under ESA to prove that a particular
action will have an effect on the species under consideration, which could be difficult in view of the uncertainty in
the scientific process. The consideration of habitat conservation, by definition so critical to the HCP process, has
been protested by those that wished to limit the use of ESA to the actual 'taking' of the species. The court, in
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Babbhitt v. Sweet Home Chapter of Communities for a Greater Oregon 115 S.Ct. (1995), upheld that 'take' of
habitat constituted "harm" to protected species by "significantly impairing essential behaviour patterns'.

4.4 APPARENT VIOLATIONS OF ESA PROTECTION UNDER HCP-NCCP
Plan Scale and Certainty Issues regarding No Surprises and Project Design.(CALFED)

In the case of the proposed CALFED Bay-Delta Program HCP/NCCP, three alternative project designs involving
dredging, pumping operations, channel widening, and new water conveyance facilities are under consideration. The
scientific information base is not site specific in many particulars, and the HCP/NCCP expresses protection in terms
of intent without discussion of specific actions that should be required under the scientific requirements needed for a
Section 10 take permit. Earthjustice Legal Defense Fund (EL DF) maintains that the requirements of 16 U.S.C. §
1539(a)(2)(B) have not been met, and there is amismatch in scale between the extremely large areas proposed for
coverage under CALFED, and the detailed knowledge needed to implement projects at the local scale. ELDF note
that the level of uncertainty generated by the compounded actions covered under the permit produce "political and
economic uncertainties regarding the efficacy of the specific implementation and mitigation measures under review."

ELDF in comments on the CALFED "No Surprises’ policy states:

"Your proposed "no surprises" policy against increased water export restrictions regardless
of the plight of the species ostensibly protected by the HCP/NCCP poses a fundamental
conflict with the objectives of the federal and state Endangered Species Acts. Congress did not
intend, by its adoption of the HCP mechanism in 1982, to depart from its primary focus on sound science and
effective species preservation. To the contrary, Congress made clear its intent that long-term HCPs "will contain a
procedure” to address "unforeseen circumstances.” H.R. Rep. 97-835, 97th Cong., 2nd Sess. 31-32 (1982), U.S.
Code & Admin. News 1982, pp. 2807, 2872-73. For this reason, the governing regulations require that HCP
applicants must "insure that adequate funding for ...procedures to deal with unforeseen circumstances will be
provided." 50 C.F.R. § 17.22(b)(2). Because your HCP would prohibit "additional land, funds or restrictions' to
protect listed species "in the event of unforeseen circumstances affecting those species’, it conflicts fundamentally
with ESA itself." (Letter from Stephan Volker (ELDF) to Lester Snow 10/20/97 in comment to proposed HCP
and NCCP).

Arbitrary and Capricious Biological Opinion in Section 7 Consultation (Leading to I ssuance
of Section 10 Permits)

In the case of Otay tarplant (Hemizonia congugens) the FWS failed to publish afinal regulation on the listing
status of the plant under ESA within one year. FWS made an arbitrary and capricious decision that “take” impact
under the San Diego M SCP was judged on point localities of plant populations rather than the number of individuals
to be lost, thus misrepresenting the level of jeopardy, and improperly issuing a“take” permit under Section 10 of
ESA. The MSCP does not address the recovery of the species (see Violation of Section 4(f) below) , and violates the
intent of ESA and CESA. Both apply in this case, asthe plant is state-listed as Endangered, and therefore is afforded
protection on private lands by ESA. Thefailure to find reasonable and prudent alternatives to minimize or eliminate
the project'simpactsis aviolation of ESA (16 U.S.C. 8 1536(b)(3)(A); 50 C.F.R.8 402.14(h)). (source: 60-Day
Notice of Intent to Sue for Violations of the U.S. Endangered Species Act, Environmental Law Center on behalf of
CNPS, 10/8/97).

It appears that the poor science and record of action applied by the FWS was deliberate, and was intended to facilitate
the the MSCP, which in its present and apparently final form cannot adequately protect Otay tarplant.

In asimilar issue, the Southwest Center for Biological Diversity and Earthlaw filed a 60-day notice against FWS,
Bruce Babbitt, and the Mayor of the City of San Diego on 9/2/97. The case address 10 wetland species “ covered” by
MSCP with Section 10 permits. Two Section 7 issues were raised:

» Oneis similar to the Otay tarplant issue in regard to aviolation of Section 7(a)(2) requirement that "each federal
agency shall...insure that any action authorized, funded, or carried out by such agency....isnot likely to jeopardize
the continued existence of any endangered species or threatened species or result in the destruction or adverse
modification of habitat of such specieswhich is determined by the Secretary.... to be critical".
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» The other issue is based on violation of Section 7(a)(1) on the basis of insufficient "review (of) other programs
administered by him (Babbitt) and utilize (of) such programs in furtherance of the purposes of this chapter" 16.
U.S.C. § 1536 (a)(1); in this case the Migratory Bird Treaty Act.

The Alabama Beach Mouse Decision

The Federal District Court for the Southern District of Alabama has issued an opinion invalidating the Incidental
Take Permits (ITPs) for two coastal HCPs. (Sierra Club v. Babbitt, No. 97-0691-CB-C (S.D. Ala. Aug. 4, 1998)).
The lawsuit challenged the U.S. Fish and Wildlife Service's decision to steamroll over the pleas of its biologists and
allow resort and condominium development smack in the middle of endangered species habitat on the fragile dunes
along Alabama's Gulf Coast. The court rules that the HCPs were “devoid of science”. The HCPs would have
continued to allow take of an already severely depleted habitat, the “mitigation” being that they would not take all of
the habitat. The HCPs violated the mitigation requirements of Section 10, and clearly placed the mouse in jeopardy.

The North Natomas Basin HCP suit

An active law suit (1999) isfiled by agroup of environmental organizations, including National Wildlife Federation,
Mountain Lion Foundation, Planning and Conservation L eague, and the Sierra Club against FWS, claiming it has
violated the ESA with respect to 26 animal and plant species by issuing an incidental take permit. Before issuing an
ITP, FWS must ensure that the I TP application and the associated HCP satisfy the approval criteria of Section 10.
See 16 U.S.C. 8§ 1539 (a)(2).3 Specifically the suit claims that FWS does not know if critical habitat parcels will
or will not be protected, but has issued an ITP, the HCP exempts agricultural uses (rice farming) from performing
mitigation against take, the habitat mitigation ratios of loss: mitigation is 2:1, much of which is out of the basin
and therefore allows most of the habitat within the area of the HCP to be destroyed, the HCP has not secured
funding, the HCP considers largely voluntary measures to minimize takings to be a mitigation, and FWS has failed
to act on ‘take’ violations that have already taken place.

Violations of Section 9(a) prohibition of “take” if Section 7 Findings are Flawed .

If Section 7 findings are flawed, the issuance of Section 10 permits cannot be justified, and the only allowable “take”
would be defined under Section 9(a) of ESA. “Take” for the facilitation of development is not allowable under
Section 9(a).

Section 9's Specific Protection of Plants and Lack of Exemption under Section (10)

Southwest Center's 60-Day Notice, mentioned above, notes that Section 9(a)(2)(B) prohibits certain actionsin the
taking of plants and prohibits removing or damaging plantsin violation of state law. The Section 10(a)(1)(B)
allowance of “take” appliesto fish and wildlife species and not to plants, and the exceptions under Section 7(0)(2)
also do not apply to plants. One suspects that this“hole” that could sink the HCP process will not remain
unplugged for long, but Southwest Center has challenged the statutory authority of FWS in view of the fact that the
plants were al so protected under Section 404 of the Clean Water Act.

Violation of Section 4(f)

In the Otay tarplant case, and in severa others being litigated by Southwest Center in regard to the San Diego
MSCP, it is charged that FWS has failed to devel op recovery plans for listed speciesin atimely manner (required
under Section 4(f)).

45|1SESA SO ECONOMICALLY DISRUPTIVE THAT WE NEED HCP'S?

One of the most frequently heard justifications of the HCP processis that ESA was too restrictive and had a
disruptive effect on the economy. Between 1987 and 1995, 195,000 Federal Activites were reviewed for potential
Section 7 consultation, 5,594 were determined to affect listed species and triggered consultation, and 607 resulted in
jeopardy opinions. Only 100 projects were stopped, 87 of which were timber sales in the Pacific Northwest (Jost
1996). These figures can be interpreted in different ways. It would appear that ESA, in stopping 13 non-timber
projectsin 8 years, was not a significant impact on the economy, but it may also be seen as evidence of failure of
the Section 7 consultation process, in which too many projects are approved that will have a detrimental effect on
species. Similarly, the actual listing of a speciesis frequently delayed long after FWS biol ogists have finished their
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analyses. The median total population of a plant taxa at the time of listing is 119.5 individuals (Wilcove and others,
1993). Theinsertion of politics and economics into the Section 7 process may be reveal ed through analysis of
species recovery plans developed through the process. About 28-37 percent of threatened and endangered species are
being "managed to extinction", and many recovery plans set species population goals at levels lower than
populations existing at the time of listing. (Tear and others, 1993). It isimportant to balance both the failings and
the advantages when comparing species protection under ESA and species protection under an HCP
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CHAPTER 5: UNDERSTANDING NEPA AND CEQA
5.1 WHEN AND WHY NEPA AND CEQA ARE USED

An HCP that allows "take" of an endangered species requires a permit to be issued, and the permit is subject to
evaluation of the project under the National Environmental Protection Act (NEPA) if ESA isinvolved, the project is
on Federal lands, or if the project receives Federal funding. The California Environmental Quality Act (CEQA)
applies to actions on private or state lands in California, and is California's implementation of NEPA. NEPA
analysis may not be triggered when the project "takes' a Federally listed plant on non-Federal lands, although "take"
of alisted animal will nearly always start the process. If a Federal or Federally funded program “takes’ a plant listed
by the state or protected by any other law of the state, the NEPA process will be also be initiated. In cases where the
NEPA and CEQA processes are both triggered, a common document suiting the needs of both processes may be
produced.

5.2 THE STEPSIN NEPA AND CEQA ANALYSIS
5.2.1 NEPA

The NEPA analysis for an HCP or NCCP probably affords the best avenue for introducing CNPS concerns. The
NEPA processinvolves:

(1) Project Definition and Selection of Lead Agency. In the case of an HCP, the HCP take permits and
configuration of land use under the proposed HCP, together with alternative land uses and a no-HCP alternative
would be compared and eval uated.

(2) Environmental determination regarding categorical exemptions and development of an EA or an EIS. Thisis
followed by the decision through an EA to either develop an EIS or declare a FONSI (Finding Of No Significant
Impact)

If an EISisto be developed there is (3) Scoping, (4) Selection of Contractor for the EIS, if it is not to be prepared
by Lead Agency. (5) Preparation of the Draft EIS (6) Acceptance of Public Comment on the Draft EIS (7)
Preparation of Final EIS, responding to comments on Draft EIS (8) Acceptance of Public Comment on Final EIS
and (9) Certification and Approval.

5.2.2 CEQA

In the CEQA process thereis asimilar path to that of NEPA. The Lead Agency will make a preliminary
determination of impact, and may either declare as a Negative Declaration that the project has no significant
environmental impact, declare aMitigated Negative Declaration after consultation between the applicant and Lead
Agency has achieved the required mitigation, or ask that an EIR be completed. There follows Scoping, when CNPS
can respond to the Notice of Project (NOP), Selection of a Contractor, Preparation of a Draft EIR, Acceptance of
Public Comment on the Draft EIR, preparation of aFinal EIR responding to comments on the Draft EIR,
publication of the Final EIR, and the acceptance of comments by the Lead Agency on that final document.

5.3 LEAD AGENCY SELECTION

In complex HCP's and NCCPs involving several jurisdictions or subarea plans, there may be a number of potential
Lead Agencies, with different attitudes toward conservation.

5.4 CATEGORICAL EXEMPTIONS

Each Lead Agency has a series of categorical exemptionsto NEPA and CEQA that have been granted by Congress,
or by Article 19, Sections 15300 - 15329 of CEQA Guidelines. NEPAnet on the Web maintains alist of NEPA
exemptions for different Lead Agencies, and can be reached from the CNPS Links web page
[http://ceg.eh.doe.gov/nepa/nepanet.htm]. Thus certain actions that would take a species within a project may not
require a Section 10 take permit, and may be exempt from any management provisions of the HCP-NCCP process.
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5.5 ENVIRONMENTAL ASSESSMENT IN NEPA: FONSI OR EIS?
The President's Council on Environmental Quality (CEQ) states:

"The National Environmental Policy Act and the CEQ regulations are concerned primarily with those "major
Federal actions significantly affecting the quality of the human environment" (42 U.S.C. 4332). Accordingly,
agency procedures, resources, and efforts should focus on determining whether the proposed Federal actionisa
major Federal action significantly affecting the quality of the human environment. If the answer to this question
isyes, an environmental impact statement must be prepared. If there isinsufficient information to answer the
guestion, an environmental assessment is needed to assist the agency in determining if the environmental
impacts are significant and require an EIS. If the assessment shows that the impacts are not significant, the
agency must prepare afinding of no significant impact (FONSI). Further stages of this Federal action may be
excluded from requirements to prepare NEPA documents.” [NEPA's 40 Most Asked Questions
"http://ceq.eh.doe.gov/nepalregs/40/40p3.htm"]

5.6 PUBLIC AVAILABILITY OF EA'SV. FONSI'S.
The document cited above states;

" Section 1506.6 requires agencies to involve the public in implementing their NEPA procedures, and this
includes public involvement in the preparation of EAs and FONSIs. These are public "environmental
documents' under Section 1506.6(b), and, therefore, agencies must give public notice of their availability. A
combination of methods may be used to give notice, and the methods should be tailored to the needs of
particular cases. Thus, a Federal Register notice of availability of the documents, coupled with noticesin
national publications and mailed to interested national groups might be appropriate for proposals that are
national in scope. Local newspaper notices may be more appropriate for regional or site-specific proposas. The
objective, however, isto notify all interested or affected parties. If thisis not being
achieved, then the methods should be reevaluated and changed. Repeated failure to reach
the interested or affected public would be interpreted as a violation of the regulations.”
[NEPA's 40 Most Asked Questions "http://ceq.eh.doe.gov/nepalregs/40/40p3.htm"']

5.7 FONSI'S AND LOW-IMPACT HCP'S

A Finding of No Significant Impact (FONSI) may be the result of poor analysisin afast-tracked Low-Impact HCP.
The FONSI is a document in which the agency briefly explains the reasons why an action will not have a significant
effect. The finding itself need not be detailed, but must succinctly state the reasons for deciding that the action will
have no significant environmental effects, and, if relevant, must show which factors were weighted most heavily in
the determination. In addition to this statement, the FONSI must include, summarize, or attach and incorporate by
reference, the environmental assessment. Public review of a FONSI is necessary, for example, () if the proposal isa
borderline case, i.e., when there is a reasonable argument for preparation of an EIS; (b) if it isan unusual case, a new
kind of action, or a precedent setting case such as afirst intrusion of even a minor development into a pristine area;
(c) when there is either scientific or public controversy over the proposal; or (d) when it involves a proposal which is
or is closely similar to one which normally requires preparation of an EIS.

CNPS should explore the above requirements to determine if the issuance of a FONSI is
justified. This appeal is usually reviewed within the Lead Agency, and frequently denied, but
the reasons for denial must be explicit and thus may open the decision to legal challenge.

5.8 MITIGATION MEASURES IMPOSED IN EA’S AND FONSI'S

In cases where an environmental assessment is the appropriate environmental document, there still may be
mitigation measures or alternatives that would be desirable to consider and adopt even though the impacts of the
proposal will not be "significant." In such cases, the EA should include a discussion of these measures or
alternativesto "assist [46 FR 18038] agency planning and decision making" and to "aid an agency's compliance with
[NEPA] when no environmental impact statement is necessary.” (Section 1501.3(b), 1508.9(a)(2)). The appropriate
mitigation measures can be imposed as enforceable permit conditions, or adopted as part of the agency final decision
in the same manner mitigation measures are adopted in the formal Record of Decision that isrequired in EIS cases.
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If an environmental assessment indicates that the environmental effects of a proposal are significant but that, with
mitigation, those effects may be reduced to less than significant levels, the agency may make a finding of no
significant impact rather than prepare an EIS. CEQ does not recommended this action, but notes that there are some
differencesin interpretation of court actions.

CEQ states that mitigation measures may be relied upon to make a finding of no significant impact only if they are
imposed by statute or regulation, or submitted by an applicant or agency as part of the original proposal. Asa
general rule, the regulations contemplate that agencies should use a broad approach in defining significance and
should not rely on the possibility of mitigation as an excuse to avoid the EIS requirement. (NEPA Sections 1508.8,
1508.27.)

[NEPA's 40 Most Asked Questions "http://ceq.eh.doe.gov/nepalregs/40/40p3.htm"']

If aproposal appears to have adverse effects which would be significant, and certain mitigation measures are then
developed during the scoping or EA stages, the existence of such possible mitigation does not obviate the need for an
EIS. Therefore, if scoping or the EA identifies certain mitigation possibilities without altering the nature of the
overall proposal itself, the agency should continue the EI'S process and submit the proposal, and the potential
mitigation, for public and agency review and comment. Thisis essential to ensure that the final decision is based on
all the relevant factors and that the full NEPA process will result in enforceable mitigation measures through the
Record of Decision.

In some instances, where the proposal itself so integrates mitigation from the beginning that it isimpossible to
define the proposal without including the mitigation, the agency may then rely on the mitigation measuresin
determining that the overall effects would not be significant .

Similarly, scoping may result in aredefinition of the entire project, as aresult of mitigation proposals. In that case,
the agency may alter its previous decision to do an EIS, aslong as the agency or applicant resubmits the entire
proposal and the EA and FONSI are available for 30 days of review and comment. One example of thiswould be
where the size and location of a proposed industrial park are changed to avoid affecting a nearby wetland area.

59 NEGATIVE DECLARATIONS, MITIGATED NEGATIVE DECLARATIONS, AND EIR'S
UNDER CEQA

Just as the CEQA process provides an EIR as the equivalent of NEPA'S EIS, there are equivalent “lesser” levels of
environmental study. The equivalents of a FONSI and the EA are the Negative Declaration and the Mitigated
Negative Declaration. Usually the take of an endangered species would void the use of a simple Negative Declaration,
but if the mitigation is required to minimize avery small probability of take, the mitigated negative declaration
might beused. A draft Negative Declaration has a 21-30 day public review period, and the
Declaration is adopted within 105 days after acceptance of the completed application. The
Lead Agency must make a decision on the project within 180 days.

5.10 EISAND EIR SCOPING

The NEPA and CEQA scoping phase is probably one of the best places for CNPS concerns to
beintroduced for consideration. The processissimilar for both the NEPA and CEQA processes, although the
NEPA process stresses cumulative impact processes to a somewhat larger degree. The CEQ comments on scoping
are also applicable to CEQA processes, and are given below [General Counsel Scoping Guidance, Executive Office
of the President, 1997 "http://ceq.eh.doe.gov/nepalregs/scope/scoping.htm”]. It is here that CNPS can establish a
legal interest in the material to be covered, asitems not covered in the final scoping may not be easily challenged
later in the process. The elements of CNPS "good science" policy and other elements taken from Part 2 of this work
should be used in framing the scoping input from CNPS.

CEQ states:
"The Council on Environmental Quality (CEQ) regulations direct Federal agencies which have made adecision
to prepare an environmental impact statement to engage in a public scoping process. Public hearings or

meetings, although often held, are not required; instead the manner in which public input will be sought is left
to the discretion of the agency.
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The purpose of this process isto determine the scope of the EIS so that preparation of the document can be
effectively managed. Scoping isintended to ensure that problems are identified early and properly studied, that
issues of little significance do not consume time and effort, that the draft EIS is thorough and balanced, and that
delays occasioned by an inadequate draft EIS are avoided. The scoping process should identify the public and
agency concerns; clearly define the environmental issues and alternatives to be examined in the EIS including the
elimination of non significant issues; identify related issues which originate from separate legislation,
regulation, or Executive Order (e.g. historic preservation or endangered species concerns); and identify state and
local agency requirements which must be addressed. An effective scoping process can help reduce unnecessary
paperwork and time delays in preparing and processing the EIS by clearly identifying all relevant procedural
requirements.

The concept of lead agency (81508.16) and cooperating agency (81508.5) can be used effectively to help manage
the scoping process and prepare the environmental impact statement. The lead agency should identify the
potential cooperating agencies. It isincumbent upon the lead agency to identify any agency which may
ultimately be involved in the proposed action, including any subsequent permitting [48 FR 34264]a actions.
Once cooperating agencies have been identified they have specific responsibility under the NEPA regulations (40
CFR 1501.6). Among other things cooperating agencies have responsibilities to participate in the scoping
process and to help identify issues which are germane to any subsequent action it must take on the proposed
action. The ultimate goal of this combined agency effort is to produce an EIS which in addition to fulfilling the
basic intent of NEPA, also encompasses to the maximum extent possible all the environmenta and public
involvement requirements of state and Federal laws, Executive Orders, and administrative policies of the
involved agencies. Examples of these requirements include the Fish and Wildlife Coordination Act, the Clean
Air Act, the Endangered Species Act, the National Historic Preservation Act, the Wild and Scenic Rivers Act,
the Farmland Protection Policy Act, Executive Order 11990 (Protection of Wetlands), and Executive Order
11998 (Floodplain Management).

It is emphasized that cooperating agencies have the responsibility and obligation under the CEQ regulations to
participate in the scoping process. Early involvement leads to early identification of significant issues, better
decision making, and avoidance of possible legal challenges. Agencieswith "jurisdiction by law" must accept
designation as a cooperating agency if requested (40 CFR 1501.6).

One of the functions of scoping is to identify the public involvement/public hearing procedures of all
appropriate state and Federal agenciesthat will ultimately act upon the proposed action. To the maximum extent
possible, such procedures should be integrated into the EI'S process so that joint public meetings and hearings
can be conducted. Conducting joint meetings and hearings eliminates duplication and should significantly reduce
the time and cost of processing an EIS and any subsequent approvals. The end result will be amore informed
public cognizant of al facets of the proposed action.

It isimportant that the lead agency establish a process to properly manage scoping. In appropriate situations the
lead agency should consider designating a project coordinator and forming an interagency project review team.
The project coordinator would be the key person in monitoring time schedules and responding to any problems
which may arise in both scoping and preparing the EIS. The project review team would be established early in
scoping and maintained throughout the process of preparing the EIS. This review team would include state and
local agency representatives. The review team would meet periodically to ensure that the EIS is complete,
concise, and prepared in atimely manner.

A project review team has been used effectively on many projects. Some of the more important functions this
review team can serveinclude: (1) A source of information, (2) a coordination mechanism, and (3) aprofessional
review group. As an information source, the review team can identify all Federal, state, and local environmental
requirements, agency public meeting and hearing procedures, concerned citizen groups, data needs and sources of
existing information, and the significant issues and reasonable alternatives for detailed analysis, excluding the
non-significant issues. As a coordination mechanism, the team can ensure the rapid distribution of appropriate
information or environmental studies, and can reduce the time required for formal consultation on a number of
issues (e.g., endangered species or historic preservation). As a professional review group the team can assist in
establishing and monitoring atight time schedule for preparing the EIS by identifying critical pointsin the
process, discussing and recommending solutions to the lead agency as problems arise, advising whether a
requested analysis or information item is relevant to the issues under consideration, and providing timely and
substantive review comments on any preliminary reports or analyses that may be prepared during the process.
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The presence of professionals from all scientific disciplines which have a significant role in the proposed action
could greatly enhance the value of the team.

The Council (CEQ) recognizes that there may be some problems with the review team concept such as limited
agency travel funds and the amount of work necessary to coordinate and prepare for the periodic team meetings.
However, the potential benefits of the team concept are significant and the Council encourages agenciesto
consider utilizing interdisciplinary project review teamsto aid in EIS preparation. A regularly scheduled meeting
time and location should reduce coordination problems. In some instances, meetings can be arranged so that
many projects are discussed at each session. The benefits of the concept are obvious: timely and effective
preparation of the EIS, early identification and resolution of any problems which may arise, and elimination, or
at least reduction of, the need for additional environmental studies subseguent to the approval of the EIS.

Since the key purpose of scoping isto identify the issues and alternatives for consideration, the scoping process
should "end" once the issues and aternatives to be addressed in the EI'S have been clearly identified. Normally
thiswould occur during the final stages of preparing the draft EIS and beforeit is officialy circulated for public
and agency review.

The Council (CEQ) encourages the lead agency to notify the public of the results of the scoping process to ensure
that all issues have been identified. The lead agency should document the results of the scoping processin its
administrative record.” .[General Counsel Scoping Guidance, Executive Office of the President, 1997
"http://ceq.eh.doe.gov/nepa/regs/scope/scoping.htm"']

The NEPA regulations place a new and significant responsibility on agencies and the public alike during the scoping
process to identify all significant issues and reasonable alternatives to be addressed in the EIS. Most significantly,
the Council has found that scoping is an extremely valuable aid to better decision making. Thorough scoping may
also have the effect of reducing the frequency with which proposed actions are challenged in court on the basis of an
inadequate EIS. Through the techniques identified in this guidance, the lead agency will be able to document that an
open public involvement process was conducted, that al reasonable aternatives were identified, that significant
issues were identified and non-significant issues eliminated, and that the environmental public involvement
requirements of all agencies were met, to the extent possible, in asingle "one-stop" process.[General Counsel
Scoping Guidance, Executive Office of the President, 1997 "http://ceq.eh.doe.gov/nepalregs/scope/scoping.htm'']

5.11 CONTRACTOR SELECTION
CEQ dtates:

"Section 1506.5(c) of the NEPA regulations contains the basic rules for agencies which choose to have an
environmental impact statement prepared by a contractor. That Section requires the lead or cooperating agency to
select the contractor, to furnish guidance and to participate in the preparation of the environmental impact
statement. The regulation requires contractors who are employed to prepare an environmental impact statement to
sign adisclosure statement stating that they have no financial or other interest in the outcome of the project. The
responsible Federal official must independently evaluate the statement prior to its approval and take responsibility
for its scope and contents.

During the recent evaluation of comments regarding agency implementation of the NEPA process, the Council
(CEQ) became aware of confusion and criticism about the provisions of Section 1506.5(c). It appearsthat a great
deal of misunderstanding exists regarding the interpretation of the conflict of interest provision. Thereis also some
feeling that the conflict of interest provision should be completely eliminated. This should be of concern to
CNPS, who should be prepared to protest any suspicious actions in regard to conflict-of-interest" [General Counsel
Scoping Guidance, Executive Office of the President, 1997 "http://ceq.eh.doe.gov/nepalregs/scope/scoping.htm™]

In the CEQA process the contract for the EIR is frequently put out to bid by the Lead Agency, and rarely it is
possible to beincluded in a Lead Agency advisory team to choose the contractor. Frequently the applicant has hired
asimilar company to produce the planned HCP or NCCP documents, in consultation with FWS and DFG, and there
isaconflict of interest in their being allowed to produce the EIR that will evaluate their own work. This conflict of
interest is apparently not recognized when a Lead Agency produces its own environmental documents to support an
HCP-NCCP project for its own actions(see bel ow).
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5.12 COMBINING NEPA-CEQA ANALYSISWITH HCP-NCCP ANALYSIS

CEQ regulations allow NEPA documents to be combined into a document titled "Proposed HCP and Environmental
Assessment for the <HCP Document>". The apparent conflict of interest with FWS performing the Section 10
analysis and then commenting on its own actions under Section 7 analysis are compounded by having the same
agency prepare the NEPA document. It isthis last, however, that must take public comment as a matter of law,
whereas the HCP need not seek such comment.

CEQA Analysisislesslikely to be done in-house to the same degree, and will involve the Department of Fish and
Game as well as Federal agencies. Combined NEPA-CEQA documents prove useful in large area HCP-NCCP
projects such as the San Diego M SCP.

5.13 RULE 4(d)

In March 1993, the Federal government officially listed the California Gnatcatcher as a threatened species. This
listing asserted Federal jurisdiction over the bird, its habitat, and activities that would harm either the bird or its
habitat. The prohibitions and protections of the Federal ESA then were triggered. In December 1994, Secretary
Babhitt announced the Department of Interior's adoption of Rule 4(d), which creates an exemption to ESA for
Southern Californialandowners who have enrolled CESA-affected lands and are participating in the NCCP program.
The exemption will permit participating landowners to devel op certain CESA-affected lands without violating ESA
so long as (1) they comply with the NCCP program'’s planning and conservation guidelines (which are incorporated
into Rule 4 (d), and which currently restrict development to 5 percent of Southern California's CESA-affected lands),
and (2) the program continues to meet with Federal approval. Developers who do not participate in the NCCP
program are fully subject to ESA.

5.14 COMMENTS ON THE DRAFT EISOR EIR, OR ON FINAL EA

The Draft EIS or EIR, or the Final EA may be the first time CNPS will get to view the project, and is probably the
most critical place for review. Here CNPS should look through the entire document, and review its
contents with a view to the degree of plant species take, the probability of jeopardy, therigor
of the science used, and other factorsthat are listed elsewhere in this document. It is here, as
well asin the scoping for the document, that CNPS would establish the grounds for future
court challenge if the analysis and comments in the Final document are unresponsive or
inaccurate. Here CNPS will establish interest and legal standing regarding all issues on which
comment is made.

5.15 COMMENT ON THE FINAL DOCUMENT
TheFina EIR or Fina EISis published, and comments are then accepted by the Lead Agency. If the Agency decides
that the Final document was responsive to comments on the Draft, then it will “certify” the document. Both the

Final document and its certification can be challenged in court if, for example, they ignore major flaws in project
design.
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PART 2 SCIENTIFIC ISSUES AND PARTICIPATION IN THE PROCESS

CHAPTER 6: OPPORTUNITIES FOR CNPSTO COMMENT, INFLUENCE AND MODIFY
THE PROCESS

6.1 INTRODUCTION

An HCP is developed by FWS personnel working with private parties or parties to devel op the HCP document. This
isa Section 10 consultation, with no guarantee of public input. While FWS "encourages" public participation, it is
explicitly not required. The development of alarge regional HCP usually will have some scoping meetings, but
smaller HCPs and the newer Low-Effect HCPs are unlikely to seek public comment. Larger HCPs may also elect to
have technical steering committees, although they are again not required and serve at the pleasure of the private
parties developing the plans. Thus there may be “front door” opportunities to give input (Section 6.2 below), and
there may also be “back door” (Section 6.3 below) opportunities that arise when CNPS can influence either the
property owners, the FW'S participants or local government outside the direct HCP process.

6.2 COMMITMENT OF TIME AND RESOURCES

Before getting involved in this process, a CNPS chapter or individual s should evaluate the amount of time that can
be committed to the process. A small HCP may take no more time than any other project under CEQA, but alarge
area multiple species project may require months or years. If CNPS has gained representation on committees, it is
critical that the seat be filled and that interaction with others at the table be as cordial as possible. Poor attendance, or
other indications of lack of commitment may result in CNPS being by-passed in future projects, or its comments
being disregarded as unimportant.

6.3 FRONT DOOR INTERVENTION

If possible have CNPS representatives on scoping committees, or participating in scoping
meetings. Provide written comment at these meetings, with copies to local and regional
government and other conservation organizations. Maintain good working relationships with
DFG and FWS staff, and, if possible, with the landowners. Use the scoping checklist, and
refer to Chapters 6-12 of this Manual. It is critical that, in making any dealings with
committees, agencies, or other interests, CNPS should always stress the science, and NEVER
"deal in personalities® or impugn the integrity or motives of the othersin the process. This
may be hard, and othersin the process will not be so kind, but failure to follow thisrule
generally will not be productive.

If possible have CNPS represented on steering committees, or communicate scientific
concerns and provide data to the committee members.

If an EA or EISis being prepared under NEPA, provide written input to the scoping document
that expresses CNPS concerns. Input should be specific as possible to the project, but should
also reflect concernsregarding cumulative impacts and lack of knowledge on biological
issues. A critique of the process or comments not relevant to plant issues will not be
productive for CNPS purposes.

If an EA is being prepared, CNPS should be prepared to challenge a lead agency where a
FONSI is not justified. If the FONSI is dependent on certain mitigations taking place, or in
the case of a CEQA review a Negative Declaration or Mitigated Negative Declaration is
issued, CNPS should be prepared to challenge on specific grounds. If a FONSI is challenged,
the lead agency will review its own actions, and may agree with the challenger. In most cases
the further pursuit of theissue will have to be through litigation.

If an EISis developed under NEPA, or an EIR under CEQA, the next front door input will
come with CNPS comments on the Draft EIS/EIR. These should be specific to issues and
grounded in substantial data. Be alert for language that is ambiguous or which obscures
issues. As a possible legal appeal may bein the non-responsiveness of the EIS/EIR Final
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document regarding issues clearly of concern and pertinent to the conservation of species, the
manner in which presentation of fact and the definition of missing information is critical. If
apparent violations of the intent of the conservation-directed portions of both the project
HCP-NCCP and the NEPA-CEQA review are evident, these should be spelled out in detail.
Such issues as untried restoration practices defined as mitigation, poorly designed
conservation set-asides and habitat linkage, and other like issues should be discussed.

Discuss these concerns with other conservation organizations and individuals, so that CNPS
concerns are restated and perhaps supported by others. In thisway CNPS input is more likely
to be judged important.

The last opportunity to react under the EIS/EIR process is comment on the Final EIS/EIR. If
there are substantial issues unresolved in this document, a full evaluation should be supplied
to the Lead Agency and to all of the individuals who would vote to certify the document. If a
Lead Agency certifies a document that contains erroneous or inaccurate data, or basesits
decisions on speculation rather than fact, it will be open to legal challenge. If CNPS seesin
advance of certification that it would be prepared to sue, it should prepare the legal
groundwork before the Lead Agency decision isfinal. It may be of advantage to notify the
Lead Agency of the intent to sueif they approve a defective document, pointing out in detail
the nature of the defects and the points of law upon which challenge may be made. This may
cause the Lead Agency to “think twice” before giving certification.

CNPS should also be careful of any prior conditions that may be imposed as a condition of
participation by the developer of an HCP, or by FWS involved in Section 10 consultation.

6.4 BACK DOOR INTERVENTION
In the event that CNPS has no opportunities for directly influencing the process:

Provide a CNPS “white paper” to the Lead Agency, with a large cc.-list, that would spell out
all CNPS concerns. Make those concerns as widely known as possible.

Try to make direct contact with FWS or DFG personnel involved in the process. It is critical
that CNPS presents data to them as fellow scientists and colleagues.

Try to make contact with landowners involved in the process. This will require extreme
diplomacy and probably some preliminary research on their approachability. Remember that
they will probably have no idea about what CNPS is, or what it does. Remember it is their
money, their land, and their futuresthat are at stake, and those will be as important to them
as the conservation of plantsisto CNPS. Write letters to local papers, have special meetings
to raise public awareness (besides those that might be developed in the scoping of an HCP-
NCCP which provide “front-door” access).

Ask influential biologists and land use expertsto support the CNPS position, and have them
write letters. Seek input from scientists known to support the general concept of HCP-
NCCP (thisincludes CNPS) but who are opposed to the specific failures of a particular
program. Locate, if possible, a scientist from the NCCP Core Group, or the steering
committee from another HCP who might be able to add the weight of their experience and
credentials to support a CNPS position.

Get friendly local politicians involved.

Get local government staff involved by finding friendly contacts, but do not ask or expect
them to take career-threatening actions.
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6.5 INFLUENCE ON LEAD AGENCY SELECTION

In complex HCP's and NCCPs involving several jurisdictions, such asthe San Diego MSCP,
there may be a number of potential Lead Agencies. Some may be better than othersin regard
to their attitudes toward conservation, and it would bein the interests of CNPS to influence
the political process as much as possible. At this stage letters should be written to local,
state and national politiciansto try to influence the process in cases where it would seem
that the Lead agency might be a problem. Unless CNPS knows people on the “inside”, it is
likely that Agency selection would be made before CNPS could influence the process. It helps
to know someone who might inform CNPS of issuesin the public interest such as these.

6.6 CHALLENGE OF EA'sRESULTING IN A FONSI OR NEGATIVE DECLARATION

The NEPA process may result in a " Finding of No Significant Impact" (FONSI) after a
preliminary Environmental Assessment. On a similar path, the CEQA process may declare
that a project has been given a " Negative Declaration", meaning it does not have a significant
environmental impact. This may be open to CNPS challenge.

An EA or FONSI can be used to impose enforceable mitigation measures, monitoring
programs, or other requirements, even though thereisno requirement in the regulationsin
such cases for a formal Record of Decision.

See that the document meets Council on Environmental Quality (CEQ) standards:

The CEQ states:
"In cases where an environmental assessment is the appropriate environmental document, there still may be
mitigation measures or alternatives that would be desirable to consider and adopt even though the impacts of the
proposal will not be "significant." In such cases, the EA should include a discussion of these measures or
alternatives to "assist [46 FR 18038] agency planning and decision making" and to "aid an agency's compliance
with [NEPA] when no environmental impact statement is necessary.” Section 1501.3(b), 1508.9(a)(2). The
appropriate mitigation measures can be imposed as enforceable permit conditions, or adopted as part of the
agency fina decision in the same manner mitigation measures are adopted in the formal Record of Decision that
isrequired in EIS cases." [NEPA's 40 Most Asked Questions "http://ceg.eh.doe.gov/nepalregs/40/40p3.htm"]

6.7 CHALLENGE ISSUANCE OF EA WHEN MITIGATION INSUFFICIENTLY REDUCES
IMPACTS.

If an environmental assessment indicates that the environmental effects of a proposal are
significant but that, with mitigation, those effects may be reduced to less than significant
levels, was the agency justified in making a finding of no significant impact rather than
preparing an EIS? Isthat a legitimate function of an EA and scoping? This may 